THE LAW AND EQUITY REFORM BILL AND FEDERAL EQUITY RULES; THEIR EFFECT IN FEDERAL PROCEDURE.
Sections 274a and 274b of the Law and Equity Bill, passed by Congress March 3, 1915, were drawn by a committee of the American Bar Association. Section 274c (not discussed in this paper) relating to jurisdictional amendments in removal cases, was proposed in 1912 by judge Clayton, then in Congress, now United States District Judge for the Northern and Middle Districts of ilabama. The pertinent constitutional provisions, and the rules and statutes, are here set out in full. Equity Rules 22 and 23 partially cover the same ground.
"The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and treaties made or which shall be made under their authority." Constitution, sec. 2, art. 3.
"In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-examined in any court of the United States than according to the rules of the common law." Seventh amendment to the Constitution, adopted A. D. i79i.
"Suits in equity shall not be maintained in any court of the United States in any case where a plain, adequate and complete remedy may be had at law." Sec. 267, judicial Code, reenacting Section 723, R. S., originally passed Sept. 24, 1789.
"Sec. 274a. That in case any of said courts shall find that a suit at law should have been brought in equity or a suit in equity should have been brought at law, the court shall order any amendments to the pleadings which may be necessary to conform them to the proper practice. Any party to the suit shall have the right, at any stage of the cause, "to amend his pleadings so as to obviate the objection that his suit was not brought on the right side of the court. The cause shall proceed and be determined upon such amended pleadings. All testimony taken before such amendment, if preserved, shall stand as testimony in the cause with like effect as if the pleadings had been originally in the amended form." "Sec. 274b. That in all actions at law equitable defenses may be interposed by answer, plea, or replication without the necessity of filing a bill on the equity side of the court. The defendant shall have the same rights in such case as if he had filed a bill embodying the defense of seeking the relief prayed for in such answer or plea. Equitable relief respecting the subject matter of the suit may thus be obtained by answer or plea. In case affirmative relief is prayed in such answer or plea, the plaintiff shall file a replication. Review of the judgment or decree entered in such case shall be regulated by rule of court. Whether such review be sought by writ of error dr by appeal the appellate court shall have full power to render such judgment upon the records as law and justice shall require." Act of March 3, 1915, U. S. Compiled Statutes, secs. 125ia, 125ib, 38 U. S. Stat. at Large, 956.
"If at any time it shall appear that a suit commenced in equity should have been brought as an action on the law side of the court, it shall be forthwith transferred to the law side and be there proceeded with, with only such alteration in the pleadings as shall be essential." Equity Rule 22, promulgated Nov. 4,
1912.
"If in a suit in equity a matter ordinarily determinable at law arises, such matter shall be determinable in that suit according to the principles applicable, without sending the case or question to the law side of the court." Equity Rule 23, Nov. 4, 1912. The seventh amendment and the act of 1789 (sec. 267) may be regarded as contemporaneous provisions, since the amendment was submitted to the states about the same time as the adoption of the statute. The latter has been regarded by the courts as having for its main object the preservation of the right of trial by jury in common law cases., The seventh amendment is in force in all the organized territories.
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The general purpose and spirit of these provisions is plain'. Plaintiff is not to be turned out of court because he has misconceived the nature or form of his action; that arbitrary and unjust rule has been swept away. It is true that plaintiff might get some benefit from the doctrine of waiver, under certain conditions, but that doctrine was never carried to its logical extent, ' Green v. Turner, 98 Fed. 756 and afforded only partial relief, as will be seen further on. Whether full relief will result from the new statute depends entirely on the liberality or strictness to be applied by the courts.
Two important questions arise under the new practice, (i) Whether the cause of action may be changed by amendment after the statute of limitations has run, from equity to law, or vie versa; (2) How far the present rules as to waiver have been modified. The situation may be illustrated by cases taken from the former practice: An insurance company held a mortgage against one Schurmeir. The latter died, and administration was taken out. The probate court allowed six months to file claims, and the state statute permitted the time to be extended, by application showing equitable reasons within twelve months thereafter. After the six months had expired, but within the additional twelve months, the company obtained a deficiency judgment on its mortgage claim. It might then have applied either in the probate court or the federal circuit court (the latter having jurisdiction by diverse citizenship) on the equity side, for an extension of time and leave to file. Instead of taking this course it commenced an action at law in the federal court, after such suit was barred by the six months limit. After its complaint had been twice dismissed by the circuit court of appeals application was made to transfer the case to the equity side, to amend, and apply for an extension of time to file. The right to do this was finally sustained, one of the three judges dissenting on the ground that the amendment changed the cause of action after the statute had run.' As the Supreme Court had held in Union Pacific Railway v. Wyler' that amendments changing the cause of action are not allowable after limitation run, the Schurmeir case stands on narrow ground. But section 274a provides that "any party to the suit shall have the right, at any stage of the cause, to amend his pleadings so as to obviate the objection that his suit was not brought on the right side of the court." This is broad and explicit, and the statute liberally remedial. In respect to the effect of the Law and Equity Bill on the doctrine of waiver of the right to the legal remedy by defending in equity, or vice versa, an extreme situation may be referred to, one often met in the federal decisions, that of equitable ejectment.
Schurmeier v. Connecticut
6 A bill to quiet title is filed by one out of possession against one in possession, these facts appearing on the face of the bill. Ejectment is the proper remedy; equity has no jurisdiction, and defendant has a constitutional right to a jury trial. Issue is joined without objection. The proof consists entirely of written instruments, no question of fact for a jury being presented, and there is a decree for plaintiff. On appeal defendant for the first time raises the question of adequate remedy at law. Under the practice prevailing before the new rules and statute the appellate court would have ordered a dismissal" because equity had no jurisdiction. If ejectment had been brought the parties might have waived a jury trial, and in any event there was nothing for a jury to try. The same judge would have tried the case, and in substantially the same way; but because plaintiff had misconceived his remedy dismissal was the only alternative. No matter of substance was involved, but plaintiff must go out of court on a pure technicality. Meanwhile the statute of limitations might have run, so that plaintiff was deprived of all remedy whatsoever. If the Law and Equity Bill shall be construed to require an amendment in such case (instead of a dismissal), and to change the practice to that extent only, not much will have been gained. But it seems that the courts will be inclined to extend this remedial legislation to matters of substance, and give it the full beneficial effect to which it seems to be entitled.6a WAIVER OF THE RIGHT TO A TRIAL AT LAW.
A proper consideration of the question whether the ddctrine of waiver is affected by the remedial legislation in question makes it necessary to determine just how far the federal courts have heretofore applied that doctrine to equity cases in which there was, or was claimed to be, an adequate remedy at law, and to cases at law when the proper remedy was an equitable one. There are a very large number of decisions on the subject, only the more important ones being here referred to.
The general and rather indefinite rule on the subject has been that there is no waiver in cases lying outside the equity jurisdiction, but in those belonging to the class over which equity has jurisdiction the objection that the remedy at law is adequate is waived unless taken at an early stage, by motion, suggestion, plea or answer, or unless the court takes notice of the defect, by action sua sponte.
Actions to recover the possession of land in the occupation of the defendant are essentially legal in character, having no equit, able feature whatever, and there can therefore be no waiver by failing to raise the question. The court may at any time, upon its own motion, take notice of the objection and dismiss the suit. If the court as an equitable tribunal is not competent to grant the relief sought, and as such is without jurisdiction of the subject matter, there can be no waiver.
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A like rule has been applied to cases where plaintiff's demand is for money damages, either contract or tort, apart from some recognized ground of equity jurisdiction, such as trust or "All actions which seek to recover specific property, real or personal, with or without damages for its detention, or a money judgment for breach of a simple contract, or as damages for injury to person or property, are legal actions, and can be brought in the federal courts only on their law side. Demands of this kind do not lose their character as claims cognizable in the courts of the United States only on their law side, because in some state courts, by virtue of state legislation, equitable relief in aid of the demand at law may be sought in the same action. Such blending of remedies is not permissible in the courts of the United States." Suits for patent infringement may be brought in equity while the patent is still in force, for an injunction and account of profits, and at law either before or after the patent has expired, for damages. If the patent is about expiring an equity suit may be begun if there be time to obtain a temporary injunction according to the rules and practice of the court; otherwise the suit should be at law. As to suits brought before expiration the objection of an adequate remedy at law is waived if not raised at the outset.
10 If the recovery of damages and profits is the real object of the suit, the prayer for injunction being merely a subterfuge, the case will be transferred to the law docket under Rule 23.11
In other cases also, injunction suits may be brought where equity gives no remedy, as in the case of unconstitutional taxation, unless irreparable injury or other distinct ground of equitable jurisdiction appears. Therefore there is no waiver, and the objection may be made for the first time in the-appellate court.' 2 In contrast with the decisions referred to there is another class in which the subject matter is of a kind over which equity has general jurisdiction, but where plaintiff has an adequate remedy at law. Such cases generally fall within the concurrent jurisdiction, where the right or estate of plaintiff, and the remedy, are both legal, but such remedy is not a full, adequate and complete one.' 3 In this class the rule has been that while "A good illustration is contribution among co-sureties, whlere one has paid more than his share. Having paid out money at the instance of his co-sureties, his right to reimbursement is legal, as well as his right to sue each of them in assumpsit. But such remedy is not so prompt and efficient as an equitable suit for contribution. the court for its own protection might prevent matters properly cognizable at law from being drawn into chancery at the pleasure of the parties interested, yet where the subject matter belonged to a class over which a court of equity had jurisdiction, and the objection was not made until the hearing on appeal, 14 or until the hearing in the trial court,' the court would apply the rule of waiver. This rule obviously has no application to suits which cannot be maintained under any circumstances, such as ejectment on an equitable title, judicial enforcement of a ministerial or legislative function, such as levying or collecting taxes, or making rates for transportation, or for furnishing light or power. In such cases either a bill in equity or complaint or declaration at law is bad on its face, 16 It has also been decided that a suit brought on the law side which should properly have been on the equity side may be rightfully dismissed, or remanded for amendment under the Law and Equity Bill' or under the preexisting law, as in the Schurmeier case.
Before the change made by the rules and the Law and Equity Bill equitable defenses were sometimes sought to be enforced in actions at law, as where plaintiff in a personal injury suit attempted to show that a release of damages made by him was invalid for unfairness, fraud, or want of his capacity. The same rule of waiver was applied as in the cases before discussed. 1 9 Equitable defenses affecting the right of possession may be shown in ejectment becatise it is a possessory action. -, 7th Circuit. The latter was a suit at law brought on a bankruptcy depositary bond given under section 61 of the Bankrupt Act. Section 5oh of the act provides for suit on such bonds in the name of the United States for the use of any interested person. It was decided that such remedy is necessarily an equitable one in case of a failure of the bank, in which all beneficiaries can be brought in and bound by a single decree. If each trustee, receiver, or depositor could bring an action at law for his own benefit, "the possible diversity of opinion as to what that share is might result either in subjecting the defendant to judgments in excess of the penalty or in defeating the just claims of the later litigants." A judgment at law for the full penalty and interest was xeversed, and remanded with leave to amend and proceed under sec. 274a.
The same court, in a suit at law brought on a bond given under the federal public improvement statute, held that the issues could be determined as well in a court of law as in equity, where the trial was by jury, but the jury had been discharged by the court because both parties had moved for a directed verdict, thereby asserting that there was no disputed question of fact. The trial judge made a full finding of facts, which were undisputed. It was of no practical importance whether a court of law or equity was the proper form, as there was little or nothing for a jury to pass upon. A court of law not being entirely without jurisdiction, the ordinary rule of waiver was also applied. was decided that the equitable defense of fraud in procuring the corporate assent to a contract could not be set up in an action at law on the contract, and that jurisdiction of such a defense could not be conferred by consent or waiver. See Columbia Digger Co. v. Rector, 215 Fed. 61& Though many other cases might be cited on waiver it is thought the foregoing accurately presents the scope of the rule as heretofore applied in the national courts.
So far as the remedial rules under consideration have come before the courts they have been liberally construed, as has been seen. It would seem that the doctrine of waiver should be considerably extended, and made to apply to every case where the parties have, by not claiming it, waived the constitutional right to a jury trial, especially when there are no disputed facts, a in United States v. Illinois Surety Co., above stated. The following decision of the Supreme C6urt is fully stated, and is particularly referred to because of its discussion of the effect of the adoption by Congress of the state code system of procedure, and what constitutes waiver of a jury trial:
In the case of Dill v. Ebey, 2 ' a judgment of the Supreme Court of Oklahoma was under review. The suit was originally brought on the equity side of the United States Court for the Western District of Indian Territory to recover" an unpaid stock subscription. Defendant raised the question of adequate remedy at law by demurrer, and that he was by the Constitution entitled to a jury trial. The demurrer was overruled in the federal court, and defendant properly saved an exception. Before any further proceeding in the case the state of Oklahoma was organized from the Indian and Oklahoma territories, and the case was thereupon transferred to the state district court for the proper county. Defendant then filed an answer to the merits, alleging that he had paid his subscription. Judgment having been rendered against him, he moved for a new trial on the ground that he was entitled to a jury trial, which he asserted had not been waived. This motion being denied, defendant appealed to the Oklahoma Supreme Court, renewing there his objections as to adequate remedy at law and the right to a jury trial. The contentions were overruled, and the judgment affirmed, and then taken to the United States Supreme Court for review.
The same questions were presented in the Supreme Court, it being assumed that the Enabling Act and Oklahoma constitution preserved to defendant all rights asserted in the case while it was in the territorial court. As to the question of adequate remedy at law it was decided that the statute of Arkansas governed that practice, and not section 723 of the federal statutes, = 229 U. S. i99, 33 Sup. Ct. 620, 57 L. ed. 1148.
for the reason that the act of Congress by which the territorial federal court was created provided that its practice, pleadings and forms of proceeding should conform to those in like causes in Arkansas. That state had adopted the Code of Procedure.
A later act of Congress specially provided that the chapter of the Arkansas code relating to pleadings and practice should be in force in the Indian Territory. This chapter contains the usual code provisions abolishing forms of action, providing for a single form of action, which should be either legal or equitable, and that "An error of the plaintiff as to the kind of proceedings adopted shall not cause the abatement or dismissal of the action, but merely a change into the proper proceedings by an amendment in the pleadings, and a transfer of the action to the proper docket." (It will be seen that this is substantially the same provision as that of the Equity Rules and statute of 1915.) By another part of the chapter so adopted a defendant might demur for want of jurisdiction of person or subject matter, and that the complaint did not state a cause of action. The Supreme Court say: "We hold that if the demurrer may be deemed an assertion by the defendant of a right under § 723, Rev. Stat., to have the case determined in equity (sic), yet that section was so plainly inapplicable to the practice in the territorial court that no substantial federal question is raised, such as would warrant a review here under § 709, Rev. Stat."
It was also held that the right to a jury trial, if it ever existed, was waived by the demurrer in the state court, which was an admission of the facts pleaded. "Indeed," say the court, "since a demurrer has the necessary effect of admitting the facts alleged in the complaint, a demand for a trial by jury is quite incongruous, for a jury has no function to perform when the facts are admitted." Finally it was decided that no federal question was properly raised; and the writ of error was dismissed.
Rule 23, providing that a matter ordinarily determinable at law arising in an equity suit shall be determined therein without sending the matter to the law side, does not authorize the joinder of legal and equitable causes of action in the same bill, especially in view of Rule 26, authorizing the joinder of equitable causes only.
22 'Bucyrus Co. v. McArthur, 219 Fed. 266 , deciding also that Rule 23 obviously relates "only to auxiliary matters of legal cognizance which may arise in the determination of an equity cause."
